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The Legalities of Dictatorship

l. Introduction

On 30 January 1933, Germany had a democratic constitution, an independent judiciary, a free
press, competitive elections, and a professional civil service bound by law rather than by
personal loyalty to any leader. By August 1934, eighteen months later, every one of those
institutions had either been dismantled or hollowed into an instrument of a single party's rule,
and the man at the center of that transformation, Adolf Hitler, held a title, Fihrer, that did not
exist in the constitution he had sworn, as Chancellor, to uphold. What makes this
transformation the enduring subject of legal and historical scholarship is not that it happened
through violence, although violence was never far from the surface, but that so much of it
happened through procedures that were, in a narrow and technical sense, lawful: a
presidential decree issued under an existing emergency-powers article, a parliamentary vote
that met the constitution's own supermajority requirement, a statute passed by a Reichstag
that still, on paper, represented the German people.

This essay treats that eighteen-month period as a case study in a specific and recurring
problem of constitutional design: what happens when a democracy's own legal machinery
contains the tools of its dismantling, and those tools are used by people elected, at least in
part, through the very process they intend to end. Weimar Germany did not fall to a foreign
invasion or a purely extralegal coup in the manner of a Latin American military junta. It fell, in
large part, through the sequential and cumulative use of an emergency-powers clause, an
enabling statute, and a series of ordinary-looking administrative laws, each of which had at
least a colorable claim to constitutional legitimacy at the moment it was enacted, and each of
which made the next, more radical step easier to take.

The essay proceeds chronologically and, within each period, examines both what happened
and the specific legal instrument through which it happened: the Weimar Constitution's own
emergency architecture, the circumstances of Hitler's appointment as chancellor, the
Reichstag Fire Decree, the Enabling Act, the wave of coordinating legislation known as
Gleichschaltung, the Night of the Long Knives and its retroactive legalization, the merger of
the presidency and chancellorship after Hindenburg's death, and the Nuremberg Laws. A
closing section considers how historians have explained this sequence, and how the
constitution West Germany wrote after 1945 tried, deliberately and explicitly, to close off the
specific pathways this essay traces.

A note on scope and sourcing. This is a general historical overview rather than an exhaustive
legal history, and it draws throughout on the United States Holocaust Memorial Museum's
Holocaust Encyclopedia, the German History in Documents and Images archive, Yad Vashem's
documentary collections, and standard secondary scholarship, cited in the bibliography.
Where historians genuinely disagree, most notably over how much of this outcome was
planned in advance versus improvised in response to circumstance, that disagreement is
presented as such rather than resolved by assertion.
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Il. The Weimar Constitution: A Democracy Built With Its Own
Emergency Exit

A. Article 48 and the Logic of Presidential Emergency Rule

The Weimar Constitution, adopted in 1919, was in most respects a genuinely liberal and
democratic document, providing for universal suffrage, proportional representation, a bill of
rights, and a parliamentary system in which the government answered to the Reichstag.
Article 48, however, gave the Reich President a sweeping emergency power: if public order
and security were seriously disturbed or endangered, the President could take measures
necessary to restore them, using the armed forces if needed, and could temporarily suspend a
specific, named list of constitutional rights, including personal liberty, freedom of expression,
freedom of the press, freedom of assembly, and the privacy of postal and telephone
communications. The drafters intended this as a safeguard against genuine crises,
revolutionary uprisings, hyperinflation, the kind of instability that had in fact threatened the
young republic repeatedly in its first years. It was used, in exactly that spirit, dozens of times
during the 1920s, generally uncontroversially, to address currency crises and localized unrest.

The structural vulnerability was that Article 48 supplied no independent check on the
President's judgment about when an emergency existed, beyond a Reichstag majority's
power to demand that a given decree be rescinded, a power that depended entirely on the
Reichstag being able to muster that majority, which was precisely what became impossible as
the party system fragmented after 1930. A power drafted to let the republic survive genuine
emergencies became, in the hands of a president willing to use it expansively and a Reichstag
too fractured to object, a mechanism for governing indefinitely without the Reichstag's
ongoing consent, well before Hitler ever became chancellor.

B. Proportional Representation and a Reichstag That Could Not Govern ltself

Weimar's electoral system used strict proportional representation with no threshold to
exclude small parties, a design intended to make the Reichstag as representative as possible
of the actual distribution of political opinion in the country. In practice, especially as the Great
Depression deepened after 1929, it produced an increasingly fragmented chamber in which
no stable governing majority was achievable: by the November 1932 election, more than
thirty parties held seats, and the two parties most committed to overthrowing the
constitutional order entirely, the Nazis and the Communists, together held well over half the
seats between them, meaning that even if every remaining pro-republican party had united, a
stable majority government was arithmetically difficult to construct.

This fragmentation is what made Article 48 shift, over the early 1930s, from an occasional
emergency tool into the ordinary mechanism of government. Beginning with Chancellor
Heinrich Briining in 1930, successive chancellors governed increasingly by presidential decree
rather than by ordinary legislation passed through Reichstag debate, because no chancellor
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could reliably assemble a legislative majority. The shift shows up starkly in the legislative
record: Briining's government issued far more laws by presidential decree than the Reichstag
itself passed through ordinary votes during the same period, and the Reichstag's own main
remaining function, for long stretches, was simply deciding whether or not to exercise its
constitutional power to annul a given decree after the fact, a power it used sparingly since
doing so risked provoking dissolution and a fresh election, which the fragmented pro-
republican parties had little appetite for. By the time Hitler became chancellor in January
1933, rule by emergency decree, rather than rule by parliamentary majority, had already
become the normal operating mode of the German government for nearly three years, a
precedent that made his own subsequent use of emergency powers look, to many
contemporaries, like a continuation of existing practice rather than a rupture with it.

l1l. The Road In: How Hitler Became Chancellor Without
Winning a Majority

A. The Collapse of Parliamentary Government, 1930-1932

The Nazi Party's electoral rise tracked the deepening of the Depression closely: from 2.6
percent of the vote in the 1928 election, the party grew to 18.3 percent in September 1930
and then to 37.3 percent in the July 1932 election, becoming the largest single party in the
Reichstag though still well short of a majority. That electoral strength did not translate
smoothly into governing power, because President Paul von Hindenburg, an eighty-five-year-
old conservative war hero deeply suspicious of Hitler personally, refused for most of 1932 to
appoint him chancellor, offering him at most a subordinate cabinet position, which Hitler
refused to accept, insisting on the chancellorship itself or nothing.

The November 1932 election saw the Nazi vote share actually fall, to 33.1 percent, and the
party's finances and internal morale were under genuine strain, a fact historians have used to
argue that the Nazi seizure of power was considerably less inevitable, and considerably more
contingent on specific elite miscalculations in the following months, than either Nazi
propaganda at the time or some popular narratives since have suggested.

The political climate in these final Weimar years was also one of open, chronic street violence,
largely between the SA and Communist paramilitary groups, that further discredited
parliamentary government's ability to guarantee basic public order. Political killings
numbered in the hundreds across 1932 alone, and the government's response, banning the
SA outright in April 1932 under Chancellor Briining's successor Franz von Papen, only to lift the
ban again months later as part of the same political horse-trading that would eventually install
Hitler, illustrates how little consistent will existed among Weimar's governing elite to actually
confront paramilitary violence rather than periodically accommodate it for short-term
political advantage.
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B. Von Papen, Schleicher, and the Miscalculation of "Boxing Him In"

The appointment that actually made Hitler chancellor came about through a backroom
political maneuver among conservative elites rather than through any electoral mandate.
Franz von Papen, a conservative aristocrat who had briefly served as chancellor himself in
1932 before being replaced by General Kurt von Schleicher, approached Hindenburg with a
plan: appoint Hitler as chancellor, but surround him in the cabinet with conservative
ministers, including Papen himself as vice-chancellor, who would supposedly control and
restrain him. Papen reportedly told colleagues that within two months they would have
"pushed Hitler so far into a corner that he'll squeal," a remark historians frequently cite as the
single clearest illustration of how badly Germany's traditional conservative elite misjudged
the man they were installing in power.

Hindenburg, having exhausted his other options and facing a Reichstag that could produce no
stable governing majority through any other combination, agreed. The calculation rested on a
specific and, in hindsight, catastrophic misjudgment: that Hitler could be used as a figurehead
to attract the mass support the conservatives themselves lacked, while the substance of
power remained with people who actually controlled the cabinet and the machinery of the
state. That plan assumed Hitler would play by the ordinary rules of coalition cabinet
government. He did not.

C. 30 January 1933: A Coalition Cabinet, Not a Coup

Hitler was appointed chancellor on 30 January 1933, in a cabinet that, at the moment of its
formation, included only three Nazis, Hitler himself, Wilhelm Frick as Interior Minister, and
Hermann Goring as a minister without portfolio, out of eleven ministers total. The
appointment itself was entirely constitutional: the president had the unquestioned authority
to appoint the chancellor, and Hindenburg exercised it in the ordinary way, following a
recommendation from his advisors that this arrangement was the least dangerous of the
available options. This is a point worth stating precisely, because it is frequently
misremembered: Hitler did not seize power in a coup on 30 January 1933. He was appointed
to office by the constitutionally designated authority, in a step that violated no provision of
the Weimar Constitution whatsoever. Everything that followed, the dismantling of the
constitution itself, happened afterward, and mostly through instruments that were, again, at
least formally legal.

I\VV. The Reichstag Fire and the First Emergency Decree

A. The Fire of 27 February 1933

On the night of 27 February 1933, less than a month after Hitler took office, the Reichstag
building in Berlin was set ablaze and substantially destroyed. A young Dutch council
communist, Marinus van der Lubbe, was arrested at the scene and confessed to setting the
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fire alone, a claim the Nazi leadership publicly rejected within hours, instead announcing that
the fire was the opening signal of a Communist uprising against the German state. Historians
remain divided on the precise circumstances of the fire itself, whether van der Lubbe
genuinely acted alone, whether the Nazis had foreknowledge, or whether they simply seized
an opportunity presented to them with remarkable speed, but the historical consensus is that
the political use made of the fire mattered far more than its actual origin: within hours, Hitler's
government was already drafting the emergency decree that would follow the next day, a
speed that itself suggests the response, whatever the fire's cause, was not improvised from
nothing.

Van der Lubbe himself was tried the following autumn alongside four alleged Communist co-
conspirators in a proceeding held before Germany's Supreme Court at Leipzig, one of the last
trials of the Nazi era to retain any real adversarial character; the court, to the regime's evident
irritation, acquitted the four co-defendants for lack of evidence while convicting and
sentencing van der Lubbe alone to death, a verdict he was executed for in January 1934. The
acquittals embarrassed the government enough that it stripped the ordinary courts of
jurisdiction over treason cases shortly afterward and created the People's Court described in
Part VII.C specifically to ensure no future political trial could produce an outcome the regime
had not already decided on. In that sense the fire and its prosecution mark, in miniature, the
same transition traced across the rest of this essay: an initial moment in which an
independent legal process still functioned, followed swiftly by a structural change designed to
make sure it would not function that way again.

B. The Reichstag Fire Decree: Suspending Rights Within the Constitution's
Own Terms

On 28 February 1933, Hindenburg signed the Decree of the Reich President for the Protection
of People and State, universally known as the Reichstag Fire Decree, invoking Article 48 of the
constitution exactly as that article was written. The decree suspended, by name, seven
specific constitutional provisions, protecting personal liberty, freedom of expression and the
press, freedom of assembly and association, and the privacy of postal, telegraphic, and
telephone communications, and it authorized the central government to take over state
governments that failed, in its judgment, to maintain public order. In form, this was precisely
what Article 48 permitted a president to do during an emergency. In substance, it gave the
Nazi-controlled police and the SA legal cover to arrest political opponents, principally
Communists but soon Social Democrats and other critics as well, without formal charges, to
shut down opposition newspapers, and to ban public meetings of rival parties, all in the weeks
immediately before a national election that Hitler's government had itself called.

The decree was never rescinded. It remained formally in force for the entire twelve years of
Nazi rule, functioning as the constitutional basis for the SA and SS to operate outside ordinary
criminal procedure and for the regime's system of indefinite "protective custody" detention,
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the legal foundation of the early concentration camps. A single emergency decree, invoking a
constitutional article written to preserve public order during a genuine crisis, became the
permanent legal architecture of a police state, without a single further constitutional
amendment being required.

V. The March Election and Potsdam Day

A. An Election Held Under Terror, Still Short of a Majority

The election of 5 March 1933 was held under conditions the Reichstag Fire Decree had already
transformed: Communist Party activity was effectively banned, opposition newspapers were
shut down or censored, and SA violence against Social Democratic and Communist
campaigners was widespread and, given the decree's suspension of assembly and press
protections, largely unpunished. Even under these conditions, the Nazi Party won 43.9
percent of the vote, its strongest result in any competitive national election but still short of
an outright majority on its own. Combined with its coalition partner, the German National
People's Party, the government held a bare majority of Reichstag seats, enough to govern, but
not, on its own, enough to pass the two-thirds supermajority a formal constitutional
amendment would require.

That arithmetic gap, a governing majority insufficient for the specific supermajority the next
step would require, is what makes the subsequent exclusion of Communist deputies from the
following vote, discussed in Part VI below, more than an incidental detail. It was, on any
plausible reading, the decisive maneuver that turned an insufficient majority into a sufficient
one.

B. Potsdam Day: Borrowing Hindenburg's Legitimacy

On 21 March 1933, the new Reichstag was ceremonially opened not in Berlin's parliament
building, still damaged from the fire, but at the Garrison Church in Potsdam, the traditional
burial place of Prussian kings and a site saturated with the symbolism of the old imperial
order. Hitler, in formal morning dress rather than a party uniform, bowed deferentially to the
aged Hindenburg in a carefully staged display of respect for traditional authority and the
continuity of the German state. The ceremony, later known as Potsdam Day, was less a legal
event than a piece of political theater, but a highly effective one: it visually and symbolically
associated the new government with the legitimacy of the old conservative establishment,
reassuring precisely the nationalist, monarchist, and military constituencies who had been
most anxious about handing power to a party of street agitators. Two days later, that same
Reichstag would vote to give up its own legislative authority.
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VI. The Enabling Act: Legalizing the End of Legality

A. What the Act Actually Authorized

The Law to Remedy the Distress of People and Reich, universally known as the Enabling Act,
was passed on 23 March 1933 and took effect the next day. Its operative provision was
strikingly simple: laws of the Reich could henceforth be enacted by the Reich government,
meaning Hitler's cabinet, rather than by the Reichstag through the ordinary legislative
process, and, critically, these government-made laws could deviate from the constitution
itself, so long as they did not affect the existence of the Reichstag or the Reichsrat as
institutions or the position of the presidency, a limitation that would itself prove meaningless
within eighteen months. The act was formally temporary, set by its own Article 5 to expire on
1 April 1937 or sooner if the sitting government were replaced by another, a sunset clause
that gave it the appearance of a bounded, extraordinary measure rather than a permanent
transfer of legislative power. In practice, the Reichstag renewed it twice more, in 1937 and
1941, each time by a chamber consisting entirely of Nazi party members and their allies, and it
remained in effect until the collapse of the regime in 1945.

Unlike the Reichstag Fire Decree, which rested on Article 48's existing emergency power, the
Enabling Act was itself a constitutional amendment in substance, since it authorized the
executive to override the constitution at will, and it therefore required the two-thirds
supermajority the Weimar Constitution itself demanded for formal constitutional change.
That two-thirds threshold is exactly what makes the events of the preceding weeks, the
suppression of Communist activity under the Fire Decree, the election held under those
suppressed conditions, and the specific exclusion of Communist deputies discussed next, into
more than background context. They were the precondition for reaching a supermajority that
the government's actual electoral support, on its own, could not have produced.

It is also worth being precise about how thin the Act's own internal limits turned out to be in
practice. Beyond the nominal 1937 sunset clause and the formal exemption of the Reichstag,
the Reichsrat, and the presidency from its reach, the statute placed no substantive limit at all
on what kind of law the government could issue under its authority, no subject-matter
restriction, no requirement of proportionality between a given decree and any actual
emergency, and no mechanism for judicial review of whether a given government law actually
complied with even those narrow limits. Every subsequent statute this essay examines, the
civil service purge, the party ban, the abolition of the states, the Nuremberg Laws, was issued
under this single grant of authority, which is itself a measure of how much legislative work one
supermajority vote, achieved under the circumstances described above, was made to bear.

B. Excluding the Opposition Before the Vote Was Even Called

Of the Communist Party's 81 elected deputies, none were present for the vote: some had
already been arrested under the authority of the Reichstag Fire Decree, others had gone into
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hiding or fled the country, and the Nazi-controlled Reichstag president formally invalidated
the KPD's mandates altogether shortly before the vote, treating their seats as simply not
counting toward the chamber's total membership for quorum and voting purposes. Of the
Social Democratic Party's 120 deputies, 26 were also under arrest or in hiding and could not
attend. The Reichstag met not in its usual chamber but at the Kroll Opera House, ringed
outside and lined inside with SA and SS men in a deliberate display of physical intimidation
aimed at whichever deputies did attend.

The legal significance of the Communist exclusion is precise and arithmetic. With all 647 seats
formally still counted, a two-thirds majority would have required 432 votes, a threshold that
would have been very difficult to reach if all 81 KPD deputies, implacably opposed, had been
present and voting. By treating the KPD's mandates as void and thereby shrinking the effective
total, and by physically preventing dozens of SPD deputies from attending, the government
reduced the practical size of the body whose two-thirds approval it needed, turning what its
actual electoral coalition could not achieve into an arithmetically comfortable supermajority.
This is the clearest single instance, in the entire eighteen-month sequence this essay
examines, of a nominally legal procedural rule being satisfied only because its substance had
already been hollowed out by the exclusion of the people the rule was supposed to represent.

C. Otto Wels and the Vote: 444 to 94

Every party in the reduced chamber voted for the Enabling Act except the Social Democrats,
whose remaining 94 deputies, the only opposition bloc still able to attend and still willing to
vote no, cast the sole votes against it. Their leader, Otto Wels, rose to deliver the last freely
spoken opposition speech in the German Reichstag until 1945, telling the assembled deputies,
with SA men lining the walls of the chamber around him, that "you can take our lives and our
freedom, but you cannot take our honor. We are defenseless, but not honorless." Hitler
responded from the podium with open contempt, and the vote proceeded: 444 in favor, 94
opposed, comfortably clearing the two-thirds threshold that a genuinely complete and
unintimidated Reichstag would very likely have denied him.

The vote's outcome has been described by constitutional historians as democracy voting,
under duress and through a body whose composition had been deliberately narrowed
beforehand, to abolish itself. That description captures the essay's central theme precisely:
the Enabling Act was not imposed on the Reichstag from outside its own procedures. It was
passed by the Reichstag, under its own rules, by the supermajority those rules required, after
the population of voters eligible to defeat it had been reduced by arrest, exile, and the
invalidation of an entire party's mandates. Both things are true at once, that the vote met the
constitution's formal requirements, and that it did so only because the constitution's
protections had already been selectively withdrawn from the people most likely to vote no.

10
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VII. Gleichschaltung: Coordinating Every Institution That Still
Existed

With the Enabling Act in place, the government could now issue binding law without any
further Reichstag vote at all, and it used that authority over the following months to
dismantle, one institution at a time, every remaining independent center of power in German
public life, a process the regime itself termed Gleichschaltung, usually translated as
"coordination" or "synchronization."

A. Abolishing Federalism by Statute

Germany's sixteen constituent states, the Lander, had their own governments, police forces,
and, in several cases, their own political traditions distinct from Berlin's, making them an
obvious obstacle to centralized one-party rule. A law of 31 March 1933 dissolved the existing
state parliaments and had them reconstituted to reflect the results of the March Reichstag
election, again with Communist seats excluded, guaranteeing Nazi-alighed majorities
everywhere. A follow-up law on 7 April 1933 installed Reich-appointed governors,
Reichsstatthalter, in each state with the power to appoint and dismiss state governments and
dissolve state parliaments at will, subordinating every state administration directly to Berlin.
The process was completed by the Law on the Reconstruction of the Reich, passed on 30
January 1934, the first anniversary of Hitler's appointment as chancellor, which the Reichstag
passed in under five minutes without recorded debate or a single dissenting vote: its first
article abolished the state parliaments outright, and its second transferred the states'
sovereign powers directly to the Reich government, converting Germany's federal structure
into a fully centralized unitary state by statute, with no formal constitutional amendment
beyond the still-operative Enabling Act needed to authorize it.

B. One Party by Law: Banning Every Alternative

The Social Democratic Party was banned outright on 22 June 1933, its assets seized and its
remaining Reichstag mandates voided, on the government's assertion that the party was
engaged in treasonous activity. The remaining non-Nazi parties, sensing what was coming and
stripped of any realistic path to organized opposition, dissolved themselves one after another
over the following weeks rather than wait to be banned outright. On 14 July 1933, the
government made the resulting situation permanent with the Law Against the Formation of
New Parties, a single-sentence statute providing that the National Socialist German Workers'
Party constituted the only political party in Germany, and that founding or maintaining the
organizational structure of any other party was a criminal offense punishable by
imprisonment. Independent trade unions had already been dissolved in early May, their
offices occupied and their funds confiscated on the same day the regime staged a state-
sponsored May Day celebration to obscure the timing, and the press was brought under
control through a combination of outright bans on opposition papers and, for the surviving

11
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press, licensing requirements administered by the propaganda ministry that made continued
publication contingent on ideological compliance.

C. The Civil Service and the Judiciary: Purging From Within

The Law for the Restoration of the Professional Civil Service, enacted on 7 April 1933 under
the Enabling Act's authority, required the dismissal of civil servants classified under the law as
being of non-Aryan descent, with a narrow, Hindenburg-insisted exemption for Jewish
veterans who had served at the front in the First World War, their fathers, or their sons killed
in that war, an exemption that would itself be stripped away by later legislation. The same law
also permitted the dismissal of civil servants on grounds of unreliable political affiliation,
reaching well beyond its ostensibly narrower racial provisions to sweep out Social Democrats,
other government critics, and anyone the new regime simply preferred not to employ.
Because Germany's judiciary, universities, and public schools were all, under German
administrative tradition, staffed by civil servants in the formal legal sense, this single law
reached simultaneously into the courts, the academy, and the schoolroom.

The effect on the judiciary in particular deserves emphasis, because an independent judiciary
is precisely the institution a constitutional order relies on to check exactly this kind of
executive overreach, and Germany's courts largely declined to play that role. Judges who kept
their positions did so, disproportionately, because they were willing to interpret existing law
in ways sympathetic to the new government's aims, and the regime supplemented ordinary
courts with new institutions, most significantly the People's Court established in 1934, staffed
by judges chosen for ideological reliability and given jurisdiction over treason and other
political offenses, operating with minimal procedural protection for defendants. The pattern
that emerges across the civil service, the judiciary, and the academy is consistent with the
pattern already visible in the Enabling Act vote itself: the formal existence of an institution, a
court, a civil service, a university faculty, survived, while the substance of its independence
was removed from within, through the personnel the law allowed the government to select
and dismiss.

VIII. The Night of the Long Knives: Violence as the Exception
That Proves the Rule

A. The SA "Problem" and the Army's Price

By mid-1934, the Sturmabteilung, the SA, the Nazi Party's own paramilitary organization, had
grown to roughly three million men under the leadership of Ernst R6hm, dwarfing Germany's
regular army, the Reichswehr, which the Treaty of Versailles had capped at 100,000 troops.
R6hm wanted the SA to be absorbed into a new national militia under his own command,
which would have subordinated Germany's professional military establishment to a party
paramilitary force and to R6hm personally, a prospect the army's generals found intolerable
and made clear they would not accept. Hitler, who needed the army's cooperation, and

12
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specifically its willingness to support him as Hindenburg's health visibly failed, over any
residual loyalty to Rohm, an old ally from the party's earliest years, chose the army.

B. Murder, Retroactively Declared Legal

Between 30 June and 2 July 1934, SS units, acting on Hitler's direct order, arrested and
summarily executed R6hm along with dozens of other SA leaders, and used the same
operation to settle scores with a wider range of perceived political enemies who had nothing
to do with the SA at all, including the former chancellor Kurt von Schleicher, murdered along
with his wife in their own home. The Nazi government's own official count put the death toll at
85, while later historical estimates, working from incomplete records, have ranged
considerably higher, with widely cited figures suggesting the true number was closer to 150 to
200, and some estimates going still higher. There was no arrest warrant, no trial, and no
judicial process of any kind for any of the victims.

On 3 July 1934, the cabinet met and approved a single-sentence law, the Law Regarding
Measures of State Self-Defense, drafted by Justice Minister Franz Glrtner and signed by Hitler
along with Girtner and Interior Minister Wilhelm Frick, declaring that the measures taken on
30June and 1 and 2 July to suppress what it called treasonous assaults were lawful acts of self-
defense by the state. The killings had already happened; the law simply declared, after the
fact, that no crime had occurred. This is the starkest instance in the entire period of law
functioning not as a constraint on state violence but as its retrospective absolution, and it is
worth pausing on the involvement of Giirtner specifically, a career jurist and cabinet minister
whose willingness to draft the statute illustrates how completely Germany's own legal
establishment had, within seventeen months of Hitler's appointment, been absorbed into
legitimizing rather than restraining the exercise of arbitrary power.

The uncertainty around the precise death toll is itself telling: no independent inquest was ever
conducted, no complete list of victims was ever officially published, and the state that carried
out the killings was also the sole source of whatever partial figures exist. That the regime
could murder an uncertain but substantial number of its own citizens, including a former
chancellor with no connection whatsoever to the SA, and have the episode absorbed into
ordinary public life within days, met by a Reichstag speech from Hitler defending the killings as
necessary and by no formal domestic legal challenge from any surviving institution, is itself a
measure of how completely the checks described in Part VIl had already been dismantled by
the time the violence of the Night of the Long Knives took place.

IX. Hindenburg's Death and the Completion of the Takeover

A. Merging the Presidency and the Chancellorship

President Hindenburg died on 2 August 1934. Hours before his death, the cabinet had already
approved, and it took effect within an hour of Hindenburg's death being announced, a law

13
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titled the Law Concerning the Head of State of the German Reich, merging the offices of
president and chancellor and transferring all of the presidency's powers, including supreme
command of the armed forces and the Article 48 emergency powers that had done so much of
the work described throughout this essay, to Hitler under the new title of Fiihrer und
Reichskanzler. The law was constitutionally dubious even by the Enabling Act's own terms,
since that act had explicitly exempted the office of the presidency from the government's
power to legislate around the constitution, a limitation the regime simply disregarded by
1934.

The government nonetheless sought a form of popular ratification, holding a plebiscite on 19
August 1934 asking voters to approve the merger after the fact. The official result recorded
89.9 percent in favor on a reported turnout of 95.7 percent of registered voters, a result
historians treat with considerable skepticism given the widespread intimidation, non-secret
balloting in many locations, and outright fraud documented in the vote's administration, but
which nonetheless served the regime's purpose of presenting the completed concentration of
power as having received the German public's own endorsement.

B. The Wehrmacht's Oath: An Army Loyal to a Man, Not a Constitution

On the same day Hindenburg died, before the plebiscite had even been held, every member of
the German armed forces swore a new oath, replacing the previous oath of loyalty to the
constitution and its lawful institutions with a personal pledge of unconditional obedience to
Adolf Hitler by name: "I swear by God this holy oath that I shall render unconditional
obedience to the Fiihrer of the German Reich and people, Adolf Hitler, supreme commander
of the armed forces." The change in wording captures, more precisely than almost any other
single document from this period, exactly what had been lost. An institution built to serve a
constitutional order now formally served a person, and German officers would later invoke
this personal oath, unsuccessfully, as a legal defense against charges of following unlawful
orders during the Nuremberg trials, a use of the oath its drafters had almost certainly
intended from the start.

X. Law as Weapon: The Nuremberg Laws and the Machinery of
Persecution

A. The Reich Citizenship Law and the Law for the Protection of German Blood

On 15 September 1935, at the annual Nazi Party rally in Nuremberg, the Reichstag, by this
point a body that existed purely to unanimously acclaim decisions already made, passed two
statutes that became known collectively as the Nuremberg Laws. The Reich Citizenship Law
created a formal legal distinction between "Reich citizens," defined as being of German or
kindred blood and entitled to full political rights, and mere "nationals," a category with no
political rights at all into which the law placed Jewish Germans regardless of how long their
families had lived in Germany or served the German state. The companion Law for the
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Protection of German Blood and German Honor criminalized marriage and extramarital sexual
relations between Jews and non-Jewish Germans, banned Jewish households from employing
German female domestic servants under the age of forty-five, and prohibited Jewish display
of the national flag. Subsequent implementing regulations, issued over the following years
under the same Enabling Act authority that had made all prior legislation in this essay
possible, defined with elaborate genealogical precision exactly who counted as a Jew, a "first-
degree Mischling," or a "second-degree Mischling" for purposes of the law, turning ancestry
itself into a matter of legal classification enforced by the same civil registry apparatus that
recorded births, marriages, and deaths for every other purpose.

B. Why Persecution Ran Through the Statute Book

It would be a significant error to read the Nuremberg Laws as somehow separate from the
constitutional dismantling traced in the rest of this essay, a different, later, more purely
ideological chapter grafted onto an otherwise procedural story of institutional collapse. They
were, on the contrary, the direct continuation of the same method: legislation enacted under
the same Enabling Act, given legal form by the same civil service apparatus the Restoration
Law had already purged into compliance, and enforceable through the same courts that had
already been staffed with ideologically reliable judges. The persecution that followed, and
that would culminate a few years later in genocide carried out with the bureaucratic
participation of ordinary ministries, railway administrators, and civil registrars rather than
solely through the direct action of party fanatics, depended at every stage on the prior work
described in Parts VI and VII: a legislature that would pass anything put before it, a civil service
purged of anyone likely to object, and a judiciary that had already demonstrated, in case after
case since 1933, that it would not stand in the way.

The implementing regulations issued under the Reich Citizenship Law over the following
months illustrate this bureaucratic dimension concretely. Rather than leaving racial
classification to informal or ad hoc determination, the government built an elaborate legal
taxonomy, defining a person's status by the documented religious affiliation of their
grandparents as recorded in church and civil registries, and requiring individuals to produce
an Ahnenpass, an ancestry passport tracing that lineage, in order to establish their own legal
status under the new categories. That this apparatus relied on the same registries, the same
notaries, and the same administrative competence that had, a decade earlier, simply
recorded births and marriages for their own sake is precisely the point: the machinery of
ordinary, unremarkable bureaucracy had been redirected, through statute, toward a
fundamentally different purpose, without requiring the invention of any new administrative
capacity at all.
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XI. Explaining the Collapse: How Historians Account for It

A. Structuralist and Intentionalist Interpretations

Historians of the Nazi seizure of power have long divided, in simplified terms, between
intentionalist interpretations, which emphasize Hitler's own long-standing ideological goals
and personal agency in driving events according to a program he had articulated, in outline,
since the 1920s, and structuralist or functionalist interpretations, which emphasize the
institutional weaknesses of Weimar itself, the miscalculations of conservative elites like
Papen, and a process of radicalization that was substantially improvised and driven by
competing power centers within the regime responding to circumstance rather than
executing a preexisting master plan. Most serious historical scholarship by the early twenty-
first century treats this as a false binary rather than a debate to be resolved in favor of one
side: Hitler's ideological commitments were real and consistent, but the specific sequence,
timing, and legal mechanisms through which those commitments were realized depended
heavily on contingent events, Hindenburg's health and eventual death, the Reichstag Fire, the
SA's specific conflict with the army, that were not fully under any single actor's control.

This essay's own emphasis, on the specific legal instruments used at each stage, sits
comfortably within that synthesis: the destination was ideologically fixed, but the legal road
taken to reach it was substantially improvised, adapted opportunistically to whatever
constitutional or statutory tool was available at each moment, the Fire Decree when Article 48
was available and useful, the Enabling Act once a bare majority existed, ordinary Enabling Act
legislation once that was available, and naked extralegal violence, quickly given a legal gloss
after the fact, when Rohm's private army presented a problem no existing statute
conveniently addressed.

B. Karl Loewenstein and the Idea of "Militant Democracy"

The German-Jewish legal scholar Karl Loewenstein, who fled Germany in 1933, published an
influential analysis in 1937 arguing that liberal democracies confronting fascist movements
faced a genuine dilemma: a constitution that extends its own procedural protections, free
speech, free association, equal access to the ballot, even to movements openly committed to
abolishing those protections once in power, hands such movements the very tools needed to
dismantle it from within, exactly as the Weimar Constitution had done. Loewenstein coined
the term "militant democracy" to describe a different model, one in which a constitutional
order reserves the right to restrict the political participation of movements that themselves
reject the constitutional order, a position in obvious tension with liberal commitments to free
expression and political pluralism, but one Loewenstein argued the Weimar experience made
unavoidable. That argument, controversial when he made it, became one of the most directly
influential pieces of legal scholarship of the twentieth century, because it shaped, almost

16



The Legalities of Dictatorship

point for point, the constitutional choices West Germany made after 1945, discussed in the
next part.

Loewenstein's specific proposals, drawn directly from cataloguing exactly the techniques
traced in this essay, included banning political uniforms and paramilitary party formations of
the kind the SA had been, disqualifying candidates who had previously used political violence,
and permitting the emergency suspension of ordinary civil liberties specifically against
movements organizing to overthrow the constitutional order by force, a narrower and more
targeted power than Article 48's own open-ended language had granted. He was careful to
frame this not as a departure from democratic principle but as what he called "democracy's
fight for its own self-preservation," a phrase that anticipates, quite precisely, the language
German constitutional lawyers would later use to describe the Basic Law's own approach.

XIl. The Aftermath: Rebuilding a Constitution Against This
Precise Failure

A. The Basic Law's Answer: Streitbare Demokratie

West Germany's 1949 constitution, the Basic Law, was drafted by people who had lived
through, and in some cases like Loewenstein directly theorized, the specific failure modes this
essay has traced, and it responds to nearly every one of them by name rather than in the
abstract. Article 21(2) allows the Federal Constitutional Court to declare a political party
unconstitutional and order its dissolution if the party's aims or the behavior of its adherents
seek to undermine or abolish the free democratic basic order, a direct answer to the Law
Against the Formation of New Parties in reverse: rather than the executive banning every
party but its own by ordinary statute, only an independent court, after a full adversarial
proceeding, can ban a party at all, and it can only ban parties that themselves reject the
democratic order, not simply any party inconvenient to the government of the day. That
power has been used sparingly and only twice successfully in the Federal Republic's history,
against a neo-Nazi successor party in 1952 and the Communist Party in 1956, precisely the
restraint Loewenstein's militant-democracy framework anticipated would be necessary to
keep the tool from becoming, itself, an instrument of the kind of abuse it was designed to
prevent.

Article 18 supplements this by allowing the same court to strip individuals, rather than parties,
of specific basic rights, freedom of expression, assembly, or association among them, if they
abuse those rights to combat the free democratic order, again only through judicial process
rather than executive decree. And the Basic Law's emergency powers, unlike Article 48, are
hedged with detailed procedural constraints, defined triggering conditions, and continuing
parliamentary oversight specifically designed to prevent the drift from occasional emergency
measure to permanent instrument of one-party rule that this essay has traced through the
Reichstag Fire Decree. A further provision, Article 20(4), added in 1968, goes further still,
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explicitly granting all Germans the right to resist anyone attempting to abolish the
constitutional order itself, if no other remedy is available, a direct, almost literal answer to the
absence of any effective mechanism, judicial, legislative, or popular, that could have been
invoked against the Enabling Act vote in 1933.

None of these provisions guarantee that a future crisis could not be exploited by a sufficiently
determined and popular movement, and German constitutional scholars continue to debate
their limits, particularly the risk that a powerful party-banning tool could itself someday be
misused by a government willing to abuse it, but each one responds, specifically and
traceably, to a mechanism this essay has examined, rather than to a generic or abstract fear of
authoritarianism.

B. Nuremberg, Denazification, and the Limits of Legal Reckoning

The postwar International Military Tribunal at Nuremberg prosecuted the regime's surviving
senior leadership for crimes against peace, war crimes, and crimes against humanity,
establishing, among other things, that following an oath of obedience or a superior's order
was not a valid defense to participation in mass atrocity, a direct rejection of the argument the
1934 Wehrmacht oath had been designed to support. The broader denazification process that
followed across occupied Germany, removing former Nazi party members and officials from
public positions, was considerably less thorough and more inconsistently applied than its
architects intended, and many former judges, civil servants, and academics who had staffed
the very institutions this essay describes as having been purged into compliance in 1933
returned to comparable positions in the West German state within a decade. That incomplete
reckoning remains, itself, a significant and contested part of the history, a reminder that
removing an unlawful regime's legal architecture is a different and, in practice, harder task
than removing the regime itself from office.

The continuity was starkest in the judiciary specifically: West German courts through the
1950s and 1960s were staffed, in substantial part, by judges who had held office and applied
the law under the very regime this essay describes, and prosecutions of former Nazi officials
for their conduct during the Third Reich were, for decades, comparatively rare and frequently
unsuccessful, hampered by evidentiary difficulties, by a legal culture reluctant to condemn
colleagues for having applied laws that were, at the time, formally in force, and by a broader
postwar political preference, especially once the Cold War made West Germany a valued
Western ally, for stability over a more thorough legal reckoning. Later generations of German
prosecutors and historians have been considerably more willing to revisit this record critically,
but the delay itself illustrates a theme that runs through the whole of this essay: institutions
built or staffed under an unlawful regime do not automatically restore their independence
once that regime falls, any more than they lost it automatically once the regime arrived.
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XIll. Conclusion

The eighteen months this essay traces did not require a single moment in which Germany's
constitution was formally overthrown. Article 48 was used as written. The Enabling Act met,
on its face, the supermajority the constitution itself demanded. The Nuremberg Laws were
passed by a sitting Reichstag under authority that same Reichstag had, years earlier, voted to
grant. Even the one clearly extralegal act examined here, the killings of 30 June to 2 July 1934,
was followed within seventy-two hours by a statute declaring it retroactively lawful. What
collapsed was not the letter of Germany's laws but the conditions that had made those laws
meaningful constraints on power in the first place: an opposition free to organize and vote, a
civil service and judiciary independent of the executive they were meant to check, a military
loyal to an office rather than a person, and a population able to learn what its government was
actually doing from a press it did not control.

The lesson historians and constitutional scholars have most consistently drawn from this
sequence is not that democracies are powerless against this kind of erosion, but that the
erosion is cumulative and each step makes the next one easier, which is exactly why West
Germany's postwar constitution built specific, targeted defenses against each mechanism
traced here rather than trusting, as Weimar's drafters had, that a well-designed set of rights
and procedures would be self-enforcing against a movement determined to use those same
procedures against themselves. Whether any constitutional design can fully guarantee
against a sufficiently determined and popular attempt at this kind of dismantling remains,
appropriately, an open and continuing question in comparative constitutional scholarship,
rather than one this essay, or the German historical record it examines, can claim to have
settled.
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